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(a)  Authority for public-private partnerships   

Working capital funded Army industrial facilities, including Arsenals and Depots, are authorized to partner with any person (to include private industry, state entity, educational entity, or municipal authority) on a military or commercial project.  Partnering includes, but is not limited to --

(1)  the sale of articles or services to persons outside the Department of Defense; 

(2)  public-private partnerships to provide for work to be performed at or by such industrial facilities, or the excess capacity or equipment of such facilities to be utilized; 

(3)  teaming for competitive procurements; 

(4)  work-sharing among persons, a requiring activity, and industrial facility or facilities;

(5)  leasing of facilities or equipment, or facilities use agreements for facilities or equipment. 

(b)  Conditions for public-private partnerships.
A public-private partnership may be made under this section only if—

 (1)  the articles or services can be substantially manufactured or performed by the industrial facility concerned with only incidental subcontracting;

(2)  the sale of the articles, services, or partnership will not interfere with the military mission of the industrial facility concerned;

(3)  the sale or partnership will not interfere with performance of work by the facility for the Department of Defense or for a contractor of the Department of Defense;
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This proposal combines the best elements of three existing statutes – 10 USC 2208(j),  10 USC 2474, and 10 USC 4543 – which permit partnering with, and direct sales to, private industry by depots or arsenals in varying situations, to provide one simple and comprehensive mechanism for utilization of ArmyWCF industrial facilities.  It also contains elements of 10 USC 2563, which does not currently apply to Army facilities.  (These statutes are referred to hereafter as 2208(j), 2474, 4543, and 2563.)

Since there is little if any distinction between sales and partnering, the concept of partnering in 2474 was used, and includes within the definition “ the sale of articles or services to persons outside DOD” language currently in  4543 and 2208(j).

Also included are illustrative examples of partnering currently being accomplished by depots under 2474.

This section synthesizes safeguards in the existing statutes to ensure that

(1) the work will  actually be accomplished by, and to benefit, the facilities;

(2) mission-related work takes priority;

(3)  new work does not interfere with DOD-designated work or with work already under contract;    

(4)  the sale or partnership will meet one of the following objectives:



(A)  to maximize utilization of the capacity of the facility;



(B)  to reduce or eliminate the cost of ownership of the 
     
facility;



(C)  to reduce the cost of products of the Department of 
            Defense produced or maintained at the facility;

(D)  to preserve skills or equipment related to a core 
competency of the facility.

(5)  the purchaser or private-sector party agrees to hold harmless and indemnify the United States from –

(A)  any claim for damages or injury to any person or property arising out of the sale of the articles or services, except in any case of willful misconduct or gross negligence or in the case of a claim by a purchaser of articles or services under this section that damages or injury arose from the failure of the Government to comply with quality or cost performance requirements in the contract to provide the articles or services; and

(B)  any liability or claim for damages or injury to any person or property arising out of a decision by the Secretary of the Army or the Secretary of Defense to suspend or terminate any sale or use of equipment or facilities during a war or national emergency.

(c)  Methods of public-private partnerships.

Facilities are authorized, in the exercise of good business judgment,  to utilize any of the following business practices:

(1)  permit purchasers to use incremental funding to pay for the articles or services;

(2)  perform a reasonable amount of work in advance of payment;

(3) charge the purchaser the variable costs that are associated with the articles or services sold;

(4)  enter into a firm, fixed-price contract (or, if agreed by the purchaser, a cost reimbursement contract) for the sale; 

(4)  that the work will be restricted to that which will serve the public interest  through reduction of costs or the retention of essential skills, equipment or facilities.  (Note: These objectives are the only limiting conditions in 2474 related to the purpose of the partnership.  They are incorporated by reference in 2208(j).  4543 contains a requirement, sometimes waived for particular installations in annual DOD Authorizations Acts, that articles or services be commercially unavailable. With the objectives of 2474 in this proposal, a further requirement of commercial nonavailability should be unnecessary.)

(5) that the work will not present undue risks to the Government, or create a potential anti-deficient situation.

(Note: The first part of this indemnity provision is taken largely from 2563, and is incorporated in 2474 by reference; the second part is from 2474. The indemnity provision of 4543 excepts only willful misconduct or gross negligence. This puts schedule, cost, and quality risk on the private party contractor, to which they are hesitant to agree. Conversely, 2208(j) does not require any indemnification.

This proposal seeks to strike a middle ground.  It excepts willful misconduct, gross negligence, and cost and quality performance from the indemnity, but not schedule, because of concerns about competing military mission.)

This section recognizes the need for some flexibility in business practices to permit partnerships with private industry.  It permits, but does not mandate, certain practices.

(1)  Incremental funding is currently authorized in 4543, and 2563.

(2)  New provision, frequently requested by private industry, mirrors the way they receive payment as a prime.

(3) Variable costs are currently permitted under 2563, and for commercial items under 4543, but DOD financial regulations do not allow. 2474 and 2208(j) do not provide for variable cost pricing, but 2208(j) excludes costs of mission-critical and ancillary functions from rate computation.

(4)  Mandatory under 2563, permitted under 4543 for commercial items, implied under 2474 . Not permitted under 2208(j).

(5)  enter into a contract for a multi-year period for any period of time determined to be consistent with the needs of the facility;  

(6)  develop and maintain working capital to be available for paying design costs, planning costs, procurement costs, capital investment items, and other costs associated with the partnership;

(7)  accept payment in-kind;

(8)  partner on an exclusive basis without the use of competitive procedures.

(d)  Deposit of proceeds.
Proceeds from sales of articles and services under this section shall be credited to the funds incurring the costs of manufacture or performance.

(e)  Approval of sales.

The authority to sell articles or services under this section shall be exercised at the level of the commander of the major subordinate command of the Army with responsibility over the facility concerned.  The commander may approve such sales on an individual or class basis.

(f)  Relationship to other provisions.

(1)  Nothing in this section shall be construed to affect the application of –

(A)  foreign military sales and the export controls provided for in Chapter 39  of the Arms Export Control Act (22 U.S.C. 2770 and 2778), and

(B)  leases of non-excess property (10 U.S.C. 2667).  

(2)  Army working-capital funded facilities shall utilize this section in lieu of  10 USC 2563, 10 USC 2208 (h), 10 USC 2208 (j), 10 USC 4543, and 10 USC 2474.

(3)  This section supercedes the requirements of 31 U.S.C. 1341.    

(5)  Uses language of 2474.  Currently, rate computation procedures make use impracticable.

(6)  Currently provided for in 2563, and in 4543 only for commercial items.

(7)  New provision, though contemplated in 2474 and in statutes facilitating other transactions and cooperative research.

(8)  Clarifies what is implied in 2474,  that facilities need flexibility in choosing responsible business partners outside competitive procedures of FAR.  Similar to current provision in 4543 for sales to parties “qualified to carry out the proposed work...”

This section borrows language from 2563 and 2474 and 

mirrors current practice under 4543 and 2208.

This section places responsibility for approval at the level currently in place for 4543 and 2474.  It further clarifies that approval may be made for a group of similar transactions.

This section clarifies relationships to other statutory objectives.

(1)(A)  Uses language of 2563 and 4543.

     (B) New provision, avoids interference with leases.

(2)  New provision, creates a preference for use of this simplified statute by Army facilities without repealing statutes, which are used by facilities of other services.

(3)  Clarifies that transactions entered into pursuant to this provision are not in violation of the Anti-Deficiency Act by reason of work being performed in advance of payment, or setting of prices in a multi-year contract.

(g)  Definitions.  

In this section,

(1)  The term “incremental funding”, with respect to a sale of articles or services, means a series of partial payments for the articles or services that results in full payment being made when the work has been completed.

(2)  The term “variable costs” with respect to sales of articles or services, means the cost that are expected to fluctuate directly with the volume of sales.


This section provides definitions needed for statutory interpretation.

This section provides definitions for statutory interpretation.

(1)  This language is taken from 4543 and 2563, but eliminates the requirement in that definition for advance payment.

(2)  This language simplifies the definition that currently exists in 4543 and 2563.

Some frequently asked questions……





Isn’t this proposal setting up Army facilities in competition with private industry?





History has shown that Army facilities are not a threat to private industry.  Nor can they be competitive in simply trying to underprice and take work away from the private sector.  Our best bet -- and the objective we hope to achieve -- is to work in partnership with private industry, making use of our capabilities and working in ways that will benefit both public facilities and private industry.  The focus for our proposal is defense-related work, but does not exclude commercial work where a private sector company actively seeks to partner with us and where the work furthers the public interest and fits with the core competencies of the facility.


This proposal makes two major changes to make us more attractive to industry partners.  First, it simplifies the process by reconciling overlapping and conflicting statutes, to create a unified and streamlined approach, eliminating customer frustration in determining what work may be placed at a particular facility.  It eliminates the requirement for commercial nonavailability, an overly restrictive provision that appears in only one statute.  It eliminates differing indemnity provisions.  


Secondly, it encourages the use of good judgment in adopting favorable business practices.   Facilities personnel, accountable to the MSC commander, understand that they have to operate in a fiscally sound business manner.  It gives the authority to mirror private industry practice in charging only incremental costs, in order to attract new business – something already permitted by two statutes but counter to financial regulations-- so that added business can ultimately result in lower rates for defense mission work, as well.  It also provides that doing a reasonable amount of work in advance of payment is not an anti-deficiency violation.  This can be accommodated through the segregation and development of a fund at each facility from which funds would be drawn to kick off a project where necessary.  This is already specifically authorized in several current statutes.


Why variable pricing for private industry?





When faced with underutilized capacity, private industry seeks to do two things – reduce cost and infuse new work.  In bringing in new work, it is standard practice to consider only those incremental costs that would not be incurred if the work were not undertaken in a make-or-buy or sale price decision. While exercising good business judgment, we seek to emulate private industry, applying lean techniques to eliminate unneeded capacity to reduce costs, and bringing in new business consistent with public interest.  This workload is over and above the WCF workload at the facility, and is not funded with WCF money.  It is an infusion of new funding.  Given some flexibility in determining a less than fully burdened price,  facilities can develop new business.  Ultimately, the Army customers in the existing business base benefit with increased workload and, consequently, lower overhead rates on all the work.  
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