Scenario #1


You just returned from your morning crew meeting and you have a voice mail from one of your employees to place him on sick leave or annual leave because he has the flu.  He did call within 2 hours of the time his shift started and did leave a phone number where he could be reached.

This voice mail has left you a little frustrated.  This employee has no accrued sick or annual leave and every time it seems the situation is going to turn around so he can build up some leave, another problem crops up.  You recall that within the last couple of months he needed leave because his water heater broke and flooded the basement, he had problems with day care arrangements, his car wouldn’t start, and now this.  You approved leave on all of these occasions because the reasons sounded legitimate.  

And this time sounds legitimate too.  You’ve had other employees off with the flu and you had it yourself last week and missed two days of work.

What action(s) should you take? 

-----------------------------------------

Guidance  

First of all, you probably should grant SL in this situation.  You think the request is legitimate, and you don’t want the employee to bring the flu to work and expose others, or be a compromise to safety if he isn’t well.  If the employee doesn’t have enough SL, the payroll system will roll the charge to AL, compensatory time, or LWOP.  

But your instincts that this employee misses more work than seems normal should also be addressed.  While doing this keep in mind that AL and SL have different criteria for use, therefore, you should look at them separately.   

AL that will be earned during an entire leave year becomes available for use at the beginning of the leave year.  There is no requirement to maintain a balance and granting leave should be based on balancing the employee’s personal desires with the work situation.  If you need the person at work, you can deny the leave.  If you don’t need them at work, you can grant the leave.  The work situation, NOT THE LEAVE BALANCE, should be used to make your decision.  If someone requests AL and they don’t have enough leave, the system will automatically roll to LWOP unless you charge something else (AAL or AWOL).  IAW AFI 36-815, AWOL means the absence was not authorized or leave was denied.  It does not mean there was insufficient balance, but we have not had problems charging AWOL due to insufficient balance.     

In the current situation, you should get with your ERS and give the employee an annual leave counseling letter.  This is a standard counseling letter that puts the employee on notice that they have little or no leave and that you may not always be able to approve their leave requests if you need them at work.  It also reminds the employee to follow proper leave requesting procedures and cautions them that they may be charged AWOL if they have insufficient leave to cover their absences or fail to properly request leave.  It also cautions them they could be charged AWOL and/or disciplined if they fail to follow proper procedures.    

Sick leave, on the other hand, can be abused.  It is meant to be used for specific purposes related to the employee being incapacitated for work, medical appointments or under certain situations care for family members or bereavement.  Signs of abuse include using sick leave after payday; before or after holidays or in conjunction with weekends; using sick leave during heavy workloads or undesirable assignments; using sick leave for short durations with vague excuses; and/or using sick leave as soon as it is accrued.  To determine if an employee is abusing sick leave, you should review their time and attendance history (usually go back a year, 6 months or beginning of leave year) to see if a suspect pattern exists.   

Your ERS can advise or help you with this review and, if a suspect pattern does exist, provide you a standard counseling letter.  The counseling advises the employee of the suspect pattern, the proper uses of sick leave; advises of proper leave requesting procedures; puts the employee on notice that they can be disciplined for not following procedures; and puts the employee on notice that you will be monitoring their SL usage.

After a SL counseling letter is issued the supv should monitor the employee’s SL usage, including dates, times and reasons for SL.  If AL is requested, but it is justified by a SL reason, this should also be documented to support the SL pattern.  If it appears the pattern is continuing, or corrects then reappears while the counseling is on record (up to a year), the supv can then get with their ERS to issue a Sick Leave Abuse Letter.  

A SL Abuse letter includes information on the continuing SL use and suspect pattern, and requires the employee to bring in a doctor’s certificate for all SL absences.  Employees are also required to call in each day of their absence (vs. the automatic 3 days coverage) unless the supervisor relieves them of the daily call in requirement based on medical documentation that an employee is incapacitated and may not return to work until a specific date.  The SL abuse letter is good for 6 months.  

If someone is on a SL abuse letter, supervisors should review it @ month 5.  The employee must be counseled in writing on whether the requirements of the SL abuse letter are to be continued or cancelled (MLA Section 24.03c).  

Scenario #2

One of your employees has been off from work since March when she had heart surgery.  Every few weeks she faxes you a note from her private physician that indicates she still needs more time to recuperate, extending the date you expect her to return to work.  The last note you received indicated she would be back to work yesterday, but once again, she did not show up.  Today, however, she sent you another fax with another doctor’s note indicating she wouldn’t be able to return to work for one more month. You have been running the employee on sick leave and annual leave as requested; however, on Friday of this week, she will have zero balances on both.  

What action(s) should you take?  What options does the employee have?

-------------------------------

Guidance

You should contact your employee relations specialist who will draft a letter of unacceptable attendance informing the employee they are on a position that requires their attendance on a full-time, regular basis, and that through no fault of their own, their attendance has become unacceptable.  This letter gives them other leave options to consider, as well as options regarding medical retirement, etc.  The letter directs them to return to work, clear through the dispensary, or provide detailed medical documentation giving you some kind of idea as to how long their condition will continue.  Depending on the information provided, your next step may be to separate the employee for medical inability to perform their job.  

However, before being able to take adverse action on an employee based on approved absences, case law has shown that three criteria must first be satisfied:

     (1)  The record shows that the employee was absent for compelling reasons beyond his or her control, so that agency approval or disapproval of leave was immaterial because the employee could not be on the job;

     (2)  The absence or absences continued beyond a reasonable time and the employee was warned that adverse action might be initiated unless the employee became available for duty on a regular, full-time or part-time basis; and 

     (3)  The agency showed that the position needed to be filled by an employee available for duty on a regular, full-time or part-time basis.

Options provided in the unacceptable attendance letter to the employee include information on the donated leave program, the Family Medical Leave Act, advanced sick leave, etc. The employee also has options such as advanced annual, and LWOP.  

Scenario # 3

It’s Wednesday afternoon, and one of your employees just came to you and requested annual leave for tomorrow.  Just a few minutes ago you learned that a production surge was required so that parts XYZ and ABC would be able to move from your shop to the next shop at the start of day shift on Monday.   These parts aren’t scheduled to get to your shop until sometime on Friday.   Since you have several employees off this week on scheduled leave, you anticipate you will need to have the majority of your crew work 8 hours of overtime on Saturday and Sunday to meet your regular production schedule and the surge requirements.

The employee who requested leave is at the top of the overtime roster.  You know that upper management frowns on employees working OT and using leave in the same pay period.  This employee didn’t mention why he needed leave, but he seldom schedules leave in advance. 

What is your response to the employee?  What actions do you need to take? 

Would you do anything different if you only needed OT to work the surge parts vs both regular production backlog and surge?  

----------------------------------------------

Guidance

First, the right thing to do is NOT to deny the employee OT, but to determine if you should deny the leave request.  

Unscheduled leave requests should be dealt with on a case-by -case basis and the reason for the leave request must be taken into consideration against the work load requirements.  You should call the employee into your office and ask why the employee needs to take off on Thursday.  

If the employee replies that his grandmother died and he needs to attend the funeral, the leave request should be approved. (MLA 23.07).  

If the employee replies that he just decided that Thursday would be a good day to go fishing, then it would be appropriate to tell the employee his leave request  is denied -- because you have production requirements that need to be met  (you are shorthanded this week and behind on production), you need him at work on Thursday.  If the employee wants you to put it in writing, he should submit a Form 71 to you and you would state the reasons for the denial and return it to the employee (MLA 23.06).

If the employee’s reason for wanting leave is somewhere between a funeral and fishing, you need to make the call and balance the reason for the leave with your work load requirements.   

Now, for the trick question: “Would you do anything different if you only needed OT to work the surge parts? “  If the employee wanted Thursday off, but the work for the weekend OT wouldn’t be into the shop until Friday, there is no reason to deny the Thursday leave, because even if everyone was there Thursday, you would have to work OT on the weekend anyway. 

Scenario #4

An employee in your organization has come to you and presented you with a slip from her physician advising that she not be required to lift over 10 lbs.    

The note doesn’t explain why the employee has lifting restrictions, however, she has told you she just learned she is pregnant and that she had to be cautious with lifting during her last pregnancy.  She was quick to let you know, however, that during her last pregnancy she was able to keep working and, in fact, worked until the day before she had the baby and was back at work within 4 weeks.  She states she intends to do the same thing this time as she doesn’t have a huge amount of leave.  She has volunteered to do any work in the shop, or any shop, that won’t require lifting and says she plans to keep working until it is time to have the baby.   

BACKGROUND:  This employee has only been in your shop, in fact, in federal government for a couple of years.  She is a real barn burner and has always been dependable and someone you can count on.  Based on personal conversation you’ve had with her, you know she is pretty much the sole supporter of her family.  She has a pre-schooler and her spouse is going to school full time.  You also know that it is sometimes a struggle for her to make ends meet with rent to pay, a car payment and day care expenses.  

What actions do you need to take?  

---------------------------------

Guidance 

You need to follow the Light Duty Policy and the first step of that will be to send the employee to the Dispensary.  They will verify the light duty restrictions and provide advice on any needed modifications to the restrictions and the anticipated duration or the restrictions.

The light duty policy has different light duty placement options for work-related and non-work related medical conditions.  Since we hope pregnancy is nonwork-related, the options are:


-- The employee can be accommodated in her regular job if she can perform 

ALL the critical elements of her performance plan.


-- If she can’t perform ALL of the critical elements, the employee needs to be referred to the directorate Light Duty Monitor (Martha Davis) to see if there is an existing, temporary vacancy that the employee can be detailed to.  Martha’s requirements:



--- Must be at same or lower grade than employee



--- Employee must have held position before at same or lower grade (minimal training needed).


-- If can’t be placed, IAW the policy, the employee is counseled that light duty couldn’t be found for them and that they may be placed on enforced leave (15-day notice)


-- If no placement is identified during the 15-day waiting period, the Employee is given a is given a Notice of Proposed Indefinite Enforced Leave (30-day notice/20-day reply period)

 
-- If no placement is identified and the situation has not changed, place on enforced leave.


-- Lengthy Process

                            5 days – Martha time to look for a valid placement

                          15 day Notice – 971 entry



30 day Notice  - Proposed Indefinite Enforced Leave



50 DAYS minimum

--Supv responsible to assign appropriate light duty tasks during this timeframe.

** Note if the employee had a work-related medical condition, light duty placement options would have also included:


-- Details to generic PDs within the directorate


-- Details to existing, temp vacancies base-wide


-- Details to generic PDs base-wide

Employees on enforced leave can choose to use their available leave or LWOP or, if they qualify, FMLA, donated leave, or advanced sick leave.  If they don’t select an option, they are charged LWOP.  

Historically, there has been some resistance to following through with enforced leave, particularly with pregnancy cases.  However, by not following the same rules for all light duty situations, we create problems:  


-- Light duty is expensive.  When the original policy was established in 1994, it was estimated that $3M was being spent annually on light duty (wage of person on light duty doing lesser graded/busy work; wages and/or OT of other employees trying to keep up with regular production; lowered production).    


-- EEO complaints & grievances.  Consistency is key in defending any complaint of discrimination (gender, age, race, religion, etc.).  So if a pregnant female complains about being subjected to the light duty policy and/or being placed on enforced leave, we have a solid defense that she was not discriminated against.  Rather she was treated exactly the same as all other employees with medical restrictions.  


-- Establishing a past practice.   In 2002, when MA stood up and other directorates became part of MA, MA suddenly had over 100 light duty cases.  It was found that part of the reason for the high number of cases was that the light duty policy had not been followed and employees with nonwork-related injuries/illnesses had been detailed to generic PDs and/or detailed to other organizations although these placements were only supposed to be used for work-related injuries/illnesses.  Since this had been occurring for quite some time, it was considered a past practice.  The union had to be notified and given an opportunity to negotiate to bring MA into compliance with the Light Duty Policy.   

Scenario #5

You have been in a class all morning and when you return to your shop at lunch, you are immediately informed that there has just been an altercation between two of your employees where one of them said to the other that he was going to go home, get his shot gun, come back, and blow everybody’s heads off.  In response to the threat, the other employee charged the employee making the threat, tackled him to the floor, and punched him in the face.  Security Forces has been called and are on their way over to take statements.  The two employees have been separated and are waiting in your office and your boss’s office.  

What are your options?  

-----------------------------------------

Guidance

When there is a threat like this, one of your options to diffuse the situation, and to protect the safety of your employees, is to send them home on administrative leave.  This is paid leave, no charge to their personal leave, that is at your discretion.  It is accomplished through a written letter, prepared by your Employee Relations Specialist, directing the employee not to report to work, and providing them with instructions that they must continue to call in everyday to report their status.   

Scenario #6

You have never been a big stickler about how/when employees requested unscheduled  leave and everything seemed to work out until today –only 2 (Kristen and Tammy, the brand new trainees) of your 11 folks showed up at 0630, the beginning of the shift – and it just happened that your boss came by at 0730 to tell you there was an emergency workload that absolutely needed to get out today and to see how things were going since you had just put in a request for a considerable amount of OT for the pay period.  He was NOT happy that so many employees were “not in” and wants you to “crack down”.

Here’s the deal with the missing 9 people:

Ruby called in at 0400 and left the following message:  “Hey, Boss, been out partying all night –will probably be too hung over to come to work, see you tomorrow.”

Nicole never called in but showed up at 1100 and told you:  “My baby was up all night and I just couldn’t get here any earlier.”

Kathey called in at 0900 while you were at a meeting and left a message that:  “My car broke down on the freeway on the way to work and I didn’t have my cell phone with me so I couldn’t call until I got home – my husband can’t fix the car until the weekend, so I’ll be in on Monday.”

Jerry called at 0800 while you were at a meeting and left a message that:  “I decided to go fishing today and Gary and Russ are going with me.  We’ll see you tomorrow.”

Don never showed up or called, but the next day he told you he had left a note on your desk calendar last Friday letting you know he would be off.  You found it (eventually), but it had come off your calendar and gotten attached to something else.

Sherryl called Kristen, her friend on the crew, at 0630 and told her to tell you she was sick today, but Kristen got busy and forgot to give the message to you until after lunch.

Gregg never called but came in the next day and told you he decided to go to Wendover at the last minute and since he had lots of annual leave he knew it wouldn’t be a problem. 

You’ve allowed all these or similar things in the past, but it’s never been a big deal -- there have always been enough folks on any given day to get the work done.  What should you do?

------------------------------------------

Guidance

“Be careful of past practices.”  Where have you heard that before?!?!?

First thing you need to do is contact your Labor Relations Specialist in DPCE to notify the Union that you are going to start following the provisions of Articles 23 and 24 of the MLA and LSA concerning leave requesting procedures for emergency/unscheduled leave.   Had you been following the provisions of the MLA and LSA you probably would not have been stuck with no one available to do the work  -- your employees would have been requesting leave properly so you would have been in a posture to do what you needed to do to meet workload requirements.  

If you have rules and they are broken, then you can take appropriate action to correct the misconduct – if you have no rules, you live with the consequences.  

Problems:  


Not calling in at beginning or w/in two hours of the start of shift.  


Not leaving a number where can be reached.

Not indicating the type of leave requested.

             Not calling in to the supervisor or person designated to approve leave.


Not calling in at all!

Not knowing if someone has requested leave. (You need to find a better way for employees to request leave in advance – for example maybe using the OPM Form 71, Request for Leave or Approved Absence.  Decide what makes sense and get with your Labor Relations Specialist to see if there is a notification requirement.)

Reminder:

A supervisor can and should call the employee within the time allotted by the MLA if there is a need for clarification (type of leave, expected duration, etc.) or if workload is such that the leave is denied.  The time to call back is outlined in the MLA – one hour if the request is for one shift or less and two hours if the request is for more than one shift.  

